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This Answers document provides suggestions for some of the possible answers that might be given for the questions asked in the workbook. They are not exhaustive and other answers may be acceptable, but they are intended as a guide to give teachers and students feedback.
This generic mark scheme may be applied to any 15-mark or 45-mark exam-style question, in conjunction with the question-specific guidance provided.
	
	15-marker
	45-marker
	Characteristics of answer

	Level 3
	11–15 marks

A (13–15)

B (11–12) 
	34–45 marks

A (38–45)

B (34–37) 
	· Comprehensive knowledge (breadth) and understanding (depth) shown

· Relevant, accurate and detailed knowledge used to answer the question

· Accurate and up-to-date examples deployed to support points

· Clear analysis and well-developed argument

· Logical and organised sequence of points

· Where appropriate, clear identification of a range of different viewpoints and interpretations

· A clearly argued and concise conclusion

	Level 2
	7–10 marks

C (9–10)

D (7–8)
	18–33 marks

C (24–33)

D (18–23)
	· Some knowledge and understanding, relevant to the question

· Clear evidence backed up by some sound examples

· Some analysis and a reasonable argument

· Some order and sequence to points, with most points clearly explained

· Where appropriate, some identification of a range of different viewpoints and interpretations

· A relevant conclusion

	Level 1
	0–6 marks

E (5–6) 

U (0–4) 
	0–17 marks

E (14–17)

U (0–13)
	· Limited understanding and outline knowledge

· No, or very few, relevant examples

· Simple or unreliable evaluation of arguments

· Little order and sequence to points, with some large elements of description or irrelevance

· No, or very limited, identification of different viewpoints and interpretations

· A weak conclusion at best


Topic 1
The US Constitution

Character
1
(3 marks) With no national executive, judiciary, armed forces or power of taxation, Congress lacked the power to enforce its laws or adequately to defend the USA from other countries.

Decision-making was slow and difficult as 9 out of 13 states had to approve a law before it was enacted and any amendments to the Articles required ratification by all 13 states.

Finally, Shay’s Rebellion in Massachusetts during the winter of 1786 showed the vulnerability of state governments and their limited ability to maintain order.

2
(2 marks) It is reflected very strongly in the conflict between those, such as President Obama and liberal Democrats, who argue that the economic and social problems facing the USA need government action (for example, the Affordable Care Acts 2010), and those, notably the ‘Tea Party’ and much of the Republican Party, who believe that the federal government has become much too powerful and needs to be drastically cut in size.

3
(4 marks) The experience of living under the rule of the British king, who they regarded as tyrannical, made them mistrustful of any system of government that put unchecked power in the hands of one man. They had just finished fighting a war of independence to free themselves from British rule; the last thing they wanted was to subject themselves to the rule of another tyrant.

The states had been 13 separate colonies, each with its own separate identity and traditions. They had come together voluntarily to defeat a common foe and wished to retain a high degree of independence, not to be forced to merge their identities into one centralised state.

The separation of powers

Exam-style question
4
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate an understanding of the concept of separation of powers.
Level 2 answers (7–10 marks) should in addition provide some analysis of why the Founding Fathers introduced the separation of powers.

Level 3 answers (11–15 marks) should provide a clear and detailed analysis of the concept of separation of powers and why the Founding Fathers introduced it.

Answers should begin with a clear definition of the separation of powers: it divides the various responsibilities of government between three different branches of government, Executive, Legislative and Judicial, assigning different functions to each.

Examples should be given of the powers assigned to each branch, such as:
· Executive: commands the armed forces.

· Legislative: regulates interstate commerce.

· Judicial: can strike down federal or state laws which conflict with the constitution.

The motivation of the Founding Fathers should be examined:

· The experience of living under British rule made them mistrustful of any system of government that put unchecked power in the hands of one man or one institution.

· Fear of excessive democracy was another reason for limiting the power of each branch of government.

· The states wished to retain a high degree of independence, not to be forced to merge their identities into one centralised state, and having divided powers would help prevent the federal government from becoming too dominant.

· The division of the Founding Fathers into Federalists and Republicans could also be explored, as the final form of the constitution and the principle of separation of powers was the result of a compromise between these two positions.
The answer should end with a short conclusion, summing up these reasons in a sentence or two.

Checks and balances

Exam-style question

5
(45 marks) Higher level 1 answers (14–17 marks) should demonstrate an understanding of the concept of checks and balances and make some attempt to assess their effectiveness.
Level 2 answers (18–33 marks) should in addition provide some analysis of the effectiveness of checks and balances, with some examples.

Level 3 answers (34–45 marks) should provide a clear and detailed analysis of the effectiveness of checks and balances, looking at evidence of both effectiveness and ineffectiveness, with suitable examples.

Answers should begin with a clear definition of checks and balances: they are constitutional provisions to reinforce the separation of powers by preventing the concentration of power in one branch of government.
Arguments that they are effective should be presented, which might include:

· They prevent ‘excessive democracy’ and the concentration of power in one branch of government, ensuring that the separation of powers is maintained.

· They guarantee the interdependence between the three branches of government.

· They encourage compromise and bipartisanship in law-making between the executive and the legislature, at least in theory.
· They promote effective government by ensuring proper scrutiny of legislation, presidential appointments and treaties.

Examples might include:

· The Supreme Court checked misuse of executive power by ruling in Hamdan v Rumsfeld (2006) that President Bush acted illegally in establishing military tribunals to try Guantánamo detainees without consulting Congress.
· The Senate has rejected unsuitable presidential nominees, such as Robert Bork’s nomination to the Supreme Court in 1987.

· President Obama checked improper use of power by Congress by vetoing HR3808, the Interstate Recognition of Notarizations Act, in 2010.

On the other hand, arguments that they are not effective enough should be presented, which might include:

· They have not restrained executive power sufficiently to prevent the re-emergence of the ‘Imperial Presidency’.

· They tend to produce ineffective government and gridlock.

· Some checks and balances are ineffective because they are rarely used.

Examples might include:

· Congress’s right to declare war (last used in 1941) has not prevented presidents from committing US forces on numerous occasions, and efforts to reassert congressional checks on foreign policy, such as the 1973 War Powers Resolution, have failed to rein in the executive branch.

· The use of signing statements allowed President Bush (2001–2009) to block measures passed by Congress by establishing a de facto line-item veto.

· The inability of president and Congress to agree a budget has led to brinkmanship and deadlock under Clinton and Obama, with damaging results for effective government.

· No president or Supreme Court justice has ever been removed from office through impeachment.

The answer should end with a short conclusion, reaching a judgement about the extent to which checks and balances are effective.

Federalism

6
(4 marks) The principal reason why a federal structure was adopted is that the 13 original colonies were independent of each other and formed a union voluntarily to drive out the British. Each had its own distinctive identity and did not wish to be subsumed into a monolithic unitary state. The federal structure represented a compromise between the Federalists, who wanted a strong central government and the Republicans, who argued for states’ rights. It was designed to enable the states to retain a high degree of autonomy, while allowing an adequately strong central government.
The Bill of Rights

7
(4 marks) 
First Amendment: the Establishment clause and the right to freedom of speech have been at the centre of controversies about the First Amendment. The former’s ban on any officially sanctioned establishment of religion has led to court cases about prayers in state schools, primary school nativity scenes and the teaching of creationism. The right to freedom of speech has been involved in issues from New York Times v USA, 1971, ruling that publishing the ‘Pentagon Papers’ was legal, to flag-burning (Flag Protection Act 1989) and campaign finance (Citizens United v FEC, 2010).
Second Amendment: the ‘right to keep and bear arms’ is thought by many to refer in its original context to militia members keeping firearms at home in case of national emergency but, under the influence of pressure groups such as the National Rifle Association, it has been expanded to mean a blanket right of all US citizens to own guns. Calls to restrict availability of firearms have multiplied after massacres such as those at Columbine High School in 1999, Virginia Tech in 2007, and Sandy Hook Elementary School in 2012. But gun control laws such as the Brady Bill in 1993 and laws banning handguns in Washington DC and the city of Chicago have been struck down by the Supreme Court (Printz v USA, 1997; DC v Heller, 2007; McDonald v Chicago, 2010).
Eighth Amendment: the Eighth Amendment’s ban on ‘cruel and unusual punishments’ has been at the centre of numerous Supreme Court cases about capital punishment. The Court decided in Trop v Dulles, 1958 that the death penalty was permissible, but that the meaning of ‘cruel and unusual punishments’ was not fixed and was to be interpreted from the public opinion of the day. This opened up the possibility that one day capital punishment might be banned, and has led the court to outlaw the execution of mentally retarded criminals (Atkins v Virginia, 2002) and of killers who were under 18 when they committed their crimes (Roper v Simmons, 2005).
Exam-style question

8
(45 marks) Higher-level 1 answers (14–17 marks) should demonstrate an understanding of the ways in which the Bill of Rights safeguards the rights of US citizens.
In addition, level 2 answers (18–33 marks) should provide some analysis of the effectiveness of the safeguards offered by the Bill of Rights.
Level 3 answers (34–45 marks) should provide a clear and detailed analysis of the effectiveness of the safeguards offered by the Bill of Rights.
Answers should begin by briefly explaining the rights safeguarded by the Bill of Rights, principally the First, Second, Fourth, Fifth, Sixth and Eighth Amendments, which between them promise the following rights: freedoms of religion, speech and assembly, the right to bear arms, freedom from unreasonable searches and imprisonment without due process of law, the right to a fair trial, and freedom from cruel and unusual punishments.

Arguments that these are effective in safeguarding citizens’ rights should be presented, which might include:

· Alleged violations of these rights can be referred to the court system and ultimately to the Supreme Court, which has a long record of ruling against the US Government when necessary (e.g. Hamdan v Rumsfeld, 2006).
· Pressure groups often campaign vigorously to protect these rights; e.g. the NRA to protect the right to bear arms; ACLU to protect all of them.
Arguments that these are not effective should also be presented, which might include:

There have been numerous periods in US history when some of or all these rights have been blatantly disregarded for certain sections of the population:
· Slavery was practised in many states until 1865.

· All-white juries denied the right to a fair trial to African Americans in many states long after this.

· Japanese Americans were interned without trial during the Second World War.

Since 2001, the need for tightened security against terrorism and the passing of laws such as the Patriot Act and the Foreign Intelligence Surveillance Act have arguably led to an erosion of liberty:

· detention of suspects in Guantanamo Bay violates the Fifth and Sixth Amendments
· ‘enhanced interrogation techniques’ such as waterboarding violate the Eighth Amendment
· the widespread interception of phone calls and e-mails revealed by Edward Snowden in 2013 violates the First and Fourth Amendments
A clearly-argued summing-up should weigh up the evidence on both sides and reach a conclusion.

Amendments to the constitution

9
(2 x 5 marks)
25th Amendment: The 25th Amendment to the Constitution, ratified in 1967, provides for the appointment and confirmation of a new vice president if a vacancy occurs, in order to avoid a situation in which the office remains vacant after its incumbent inherits the presidency. Such a situation had occurred in 1945, when President Roosevelt died and Harry S. Truman became president; in 1963, when President Kennedy was assassinated and Lyndon B. Johnson became president; and on 14 previous occasions. Proposed in January 1965, the amendment was approved by both houses of Congress in July 1965 and achieved ratification by three-quarters of the states with little difficulty by February 1967. It was invoked on two occasions within eight years of ratification: when Vice President Spiro Agnew resigned in October 1973 and when Gerald Ford became president on Richard Nixon’s resignation in August 1974.
26th Amendment: The 26th Amendment reduced the minimum voting age from 21 to 18. At the height of the Vietnam War, men over the age of 18 could be drafted into the armed services, yet were not eligible to vote for another three years. In 1970, Congress passed an extension to the 1965 Voting Rights Act that gave the vote to all citizens aged 18 or older, in all elections: federal, state and local. This was challenged by the state of Oregon, and the US Supreme Court, in Oregon v Mitchell, ruled that the Congress had the power to lower the voting age to 18 for national elections, but not for state and local elections. In March 1971, Congress responded by passing the 26th Amendment, specifically setting a national voting age in all elections at 18. The amendment was ratified on 1 July 1971, showing that, when there is a high degree of consensus nationally about an issue, the constitution can be amended remarkably quickly.

27th Amendment: The 27th Amendment specifies that no law changing the salaries of senators and representatives shall take effect until after the next congressional election. It was originally proposed in 1789 as one of the articles in the Bill of Rights but did not receive support from enough states at the time to reach ratification. In 1978, Wyoming ratified the amendment and a campaign to secure ratification by sufficient other states to approve the amendment gained momentum. Ratification was completed on 7 May 1992, 74,003 days after it had been passed by Congress, a remarkable contrast to the speedy progress to ratification of the 26th Amendment. 

The Equal Rights Amendment: The ERA proposes that ‘Equality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex.’ First proposed by suffragist leader Alice Paul in 1923, the ERA took until March 1972 to secure approval in Congress. After a good start, ratification slowed dramatically: 22 states ratified it by the end of 1972 and 8 more in 1973. Four states ratified it in 1974 and 1975 but, in 1977, Indiana became the last state so far to ratify it. With 35 out of 50 states having ratified it, the ERA remains three short of the three-quarters of states necessary for ratification. It remains a hotly contested issue, with opponents arguing that congressional laws such as the 1964 Civil Rights Act and Lilly Ledbetter’s Equal Pay Act 2009 already protect equal rights for women and that a constitutional amendment is unnecessary.
10
(3 marks) The United States Constitution is unusually difficult to amend. Achieving a two-thirds majority in either house is very difficult because it generally requires a high level of bipartisan cooperation that is seldom forthcoming, and this is needed in both Houses of Congress. Even if a proposed Amendment gets over these two hurdles, it can still be blocked by just 13 states’ withholding approval (in either of their two houses), because of the requirement to achieve ratification from three-quarters of the states.
Exam-style questions
11
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate an understanding of the process of amending the constitution.
In addition, level 2 answers (7–10 marks) should provide some analysis of why the Founding Fathers made the process difficult.

Level 3 answers (11–15 marks) should provide a clear and detailed analysis of why the Founding Fathers made the process difficult, illustrated by appropriate examples.

Answers should begin by briefly explaining the process of amending the constitution, as shown in the diagram in the workbook.

Several reasons why the Founding Fathers made the process difficult should be explained, and might include:

· It was one of several details in the constitution designed to prevent tyranny of the majority: any amendment can be blocked by a mere 13 states’ withholding approval.

· A constitution that is too easily amended can be vulnerable to an unscrupulous executive branch or legislature that could use a temporary electoral majority to push through changes to give itself greater power.

· The difficulty of amending the constitution greatly increases the importance of Supreme Court decisions interpreting it, because reversal of the court's decision by amendment is unlikely unless there is an unusually high degree of public disagreement with it. Thus the complex amendment process was necessary to protect the power of the Supreme Court and to preserve the system of checks and balances between it and the other two branches.
The answer should end with a short conclusion, summing up these reasons in a sentence or two.

12
 (45 marks) Higher level 1 answers (14–17 marks) should demonstrate an understanding of the main features of the US Constitution and limited awareness of the debate surrounding its effectiveness.
In addition, level 2 answers (18–33 marks) should provide some analysis of at least one respect in which it may be considered outdated and ineffective and at least one respect in which this argument may be countered.
Level 3 answers (34–45 marks) should provide a clear and detailed analysis of the arguments for and against considering the US Constitution as outdated and ineffective, illustrated by appropriate examples.
Answers should begin by summarising the terms of this debate: the US Constitution dates back to 1790 and is notoriously hard to amend (see the answer to Question 10); this has led some to argue that it is outdated and ineffective.
Arguments that the constitution is outdated and ineffective could include:

· The elaborate system of checks and balances, intended to prevent any one branch of government from becoming too powerful, can lead to indecision and gridlock, with no branch powerful enough to break it. The lengthy standoffs with Congress, which both Presidents Clinton and Obama suffered over the federal budget, are a good example.

· The fact that only 17 amendments have been ratified since 1791 shows that it is too difficult to amend it and has led to the survival of outdated features. Examples could include: the Second Amendment’s ‘right to bear arms’ has arguably led to a powerful and wealthy lobby group defying the strong support for gun control measures shown in many opinion polls (see the answer to Question 7); the Electoral College is an undemocratic hangover from the Founding Fathers’ fear of the ‘tyranny of the majority’ and has, as in 2000, denied the winner of the popular vote the presidency.

· Just 13 states can block a worthwhile amendment with widespread support, such as the Equal Rights Amendment (see the answer to Question 9).

· The Senate is elitist and unrepresentative. For example, though the 2012 election led to a big increase in the number of women elected, they still only make up only 20% of senators.

· The two-year cycle of elections to the House of Representatives is too short, leading to short-termism in decision-making, and constant electioneering.

· The power of judicial review has arguably put too much power in the hands of an unelected and unaccountable Supreme Court (see Topic 4).
· Since 2001, the need for tightened security against terrorism has arguably led to an erosion of liberty, casting doubt on the effectiveness of the Bill of Rights to protect the liberty of citizens (see the answer to Question 8).

Arguments that the constitution is effective and sufficiently adaptable to be appropriate in the modern era could include:

· Gridlock can be a positive factor as it can prevent hastily-devised policies being forced through with insufficient scrutiny. The Clinton and Obama standoffs with Congress over the budget were eventually resolved through compromise, which shows that the system can work.

· Despite the difficulty of the formal amendment process, the constitution is in practice more flexible than it might appear on paper. For example, the growth in the size and power of the federal government, and particularly the presidency, from the 1930s onwards shows that the constitution has adapted to the needs of the modern era (see Topic 3).

· Constitutional amendments have reflected changes in society and values. Examples could include: women were given the right to vote by the 19th Amendment in 1920; the 17th Amendment, ratified in 1913, changed the Senate from a body nominated by state legislatures to one directly elected by the people.

· The unelected and unaccountable nature of the Supreme Court is necessary to guarantee its independence, and its power of judicial review has often been used positively to bring about change (see Topic 4). Examples could include: its outlawing of segregation in schools in 1954, and its approval of gay marriage in 2013.
A clearly argued summing-up should weigh up the evidence on both sides and reach a conclusion.

Topic 2
The US Congress

Constitutional provision
1
 (3, 3 & 5 marks respectively)
	Section
	Summary of content

	2
	House of Representatives: popular election for two-year term; apportionment of seats among the states according to population; arrangements for filling vacancies and choice of Speaker; power of impeachment.

	3
	Senate: two senators from each state, originally chosen by the state legislature (elected since 1913); six-year terms (one-third elected every two years); power to try impeachments.

	8
	The powers of Congress:

· To collect taxes, pay debts and borrow money.

· To regulate commerce with foreign powers and among the states.

· To coin money and fix weights and measures.

· To establish postal service and roads.

· To promote science and arts and to manage patents.

· To establish courts below the Supreme Court.

· To declare war.

· To provide and maintain an army, navy and fortifications.

· To suppress piracy and rebellions.

· ‘To make all laws which shall be necessary and proper for carrying into execution the foregoing powers.’ 


2
(7 x 2 marks)

a
This provision was one of several details in the constitution that reflected the Founding Fathers’ fear of too much democracy, the ‘tyranny of the majority’. The nominated Senate was designed to put a conservative damper on the popularly-elected House of Representatives.
b
Again, the Founding Fathers feared that the House of Representatives, elected every two years, would reflect fickle swings in public opinion. By specifying that only one-third of the Senate would be elected at one time, they hoped that the Senate would act as a restraint on the House.
c
In a commitment to open government, the Founding Fathers were anxious to stress that power came from the people, and all citizens should be able to read accounts of what was being said and decided in their name in Congress.
d
Having only recently thrown off the ‘tyrannical’ rule of the British monarchy, the Founding Fathers wanted to give members of the legislature freedom to speak their minds on the floor of the House and the Senate without fear of being arrested if they criticised the executive branch.
e
The constitution made the president commander-in-chief and gave him responsibility for making treaties, but put control of the funding of the armed forces and the power to declare war in the hands of Congress. By doing so, the Founding Fathers were dividing responsibility for foreign policy and defence between the Executive and Legislative branches, an example of the checks and balances intended to prevent one branch from becoming too powerful.
f
Ex post facto laws are laws that act retrospectively by backdating their application to before they were passed. Because they declare to be criminal an action that was not a crime at the time it was performed, ex post facto laws are regarded as a symptom of repression and dictatorial government. Thus the ban on them was another precaution against tyranny.

g
Relations with other countries were a matter for the federal government: if individual states were to impose differing rates of duty on imports or exports, this would cause endless confusion; if states imposed duties on goods entering their territory from other states in the union, this would cause internal disputes, raise costs to businesses and consumers, and undermine the integrity of the union.
Exam-style questions
3
 (15 marks) Higher level 1 answers (5–6 marks) should demonstrate at a basic level an understanding of the powers of the two Houses of Congress.
In addition, level 2 answers (7–10 marks) should provide some comparison of the relative power of each House, supported by a few examples.

Level 3 answers (11–15 marks) should provide a clear and detailed comparison of the relative power of each House, both in theory and in practice, supported by appropriate examples.

Answers could begin by pointing out that the two Houses of Congress share co-equal legislative power, in that laws can originate in either House and all laws are required to be passed by both.

The exclusive powers of each House should then be analysed:

‘Purse power’ is one of the most important powers of Congress, in that it confers power to authorise spending, borrowing and raising revenue through taxation. Finance bills can originate only in the House of Representatives, which puts that House in a more powerful position, though such bills must be passed by the Senate too.

The Senate has three major powers that the House of Representatives does not:
· The right to give ‘advice and consent’ to treaties (Article 2, Section 2). It could be argued, however, that this is less significant than it used to be, as presidents have side-stepped this power by labelling them as ‘Executive Agreements’ (see Topic 3).

· The power to hold impeachment trials. It may be argued that in practice this is of limited importance: the House of Representatives has first to pass articles of impeachment, and the power has seldom been used (only two presidents, Andrew Johnson and Bill Clinton, and one Supreme Court justice, Samuel Chase, have been impeached and none was convicted and removed from office).

· The power to confirm presidential appointments (e.g. to the Cabinet and to the Supreme Court). This is not a mere formality: for example, of the 23 people nominated for the Supreme Court since 1968, more than a quarter were not confirmed: three were rejected by the Senate, such as Robert Bork in 1987, and a further three withdrew when it became clear that they were unlikely to be confirmed, most recently Harriet Miers in 2005 (see Topic 4).

The position of individual senators and congressmen should also be considered:

· The practice of the filibuster, which is not open to House members, gives individual senators considerable power to block bills.

· Politicians generally prefer to be in the Senate than the House, with a significant number of Senators having begun their careers as Representatives, but very few moving in the opposite direction.

Answers should end with a brief conclusion, perhaps arguing that on balance the Senate does have more power.

4
(45 marks) Higher level 1 answers (14–17 marks) should demonstrate at a basic level an understanding of the system of checks and balances.
In addition, level 2 answers (18–33 marks) should provide some specific examples of checks that operate on Congress and offer some assessment of their effectiveness.

Level 3 answers (34–45 marks) should demonstrate a good knowledge of checks that operate on Congress and provide a clear and detailed analysis of their effectiveness.

Answers could begin by explaining how the Founding Fathers tried to check the power of each of the branches of government through a system of checks and balances.

The checks exercised by the other two branches should then be explained and their effectiveness analysed.
The Executive branch:

· Can veto Acts of Congress: this is generally effective, though a regular veto can be overridden by a two-thirds majority of both Houses of Congress (see Topic 3 on veto powers).
· Is responsible for implementation and interpretation of Acts of Congress, which puts the president in a powerful position as he is responsible for the practical application of laws passed by Congress.
· Can use Executive Orders under certain conditions to by-pass Congress and signing statements to effectively reject sections of Acts (see Topic 3).
· The vice president has a tie-breaking vote in Senate, though it is a rare occurrence that this can be used.

The Judicial branch:
· Can strike down Acts of Congress by declaring them unconstitutional, a very powerful check on Congress (see Topic 4).
· The Chief Justice presides over the Senate during impeachment trials of presidents, though this is obviously a very rare occurrence.

Answers should end with a conclusion, presenting a clear judgement as to how effective the checks exercised on Congress by the Executive and Judicial branches are overall.
Evolution

5
(3 x 3 marks)

a
McCulloch v Maryland, 1819: The court decided that Congress’s power to mint currency, which is specifically mentioned in the constitution, justified the establishment of a national bank, which is not mentioned. This was the first major case based on the ‘necessary and proper’ clause and opened the way for its use to justify expansion of Congress’s powers in other ways.

b
Gibbons v Ogden, 1824: In this case concerning the legitimacy of federal taxation on ferry services operating between New Jersey and New York, the court interpreted the term ‘commerce’ to include almost any activity that took place across state boundaries. This loose reading of the clause has been used to justify a large expansion of the role of the federal government, especially since the 1930s.

c
Helvering v Davis, 1937: The Supreme Court’s judgement in this case was that the Social Security Act of 1935 was a legitimate use of Congress’s power to ‘spend money in aid of the “general welfare”’ and, in a passage that had huge implications for the scope of Congress’s powers in the future, that, where the line should be drawn about the extent and nature of expenditure for the general welfare was a matter for Congress’s discretion: ‘The discretion, however, is not confided to the courts. The discretion belongs to Congress, unless the choice is clearly wrong, a display of arbitrary power, not an exercise of judgment.’
6
(4 marks) The constitution gives Congress the power to declare war but, frequently, this has been effectively handed over to the president. The most obvious example is the Tonkin Gulf Resolution of August 1964, when the House of Representatives unanimously and the Senate with only two dissenters voted to empower President Johnson ‘to take all necessary measures’ against North Vietnam. The result was an eight-year direct involvement in an ultimately futile war in which over 58,000 US troops were killed. Similarly, the Iraq War Resolution, which was passed by 297–133 in the House and 77–23 in the Senate in October 2002, gave President Bush power to use US armed forces ‘as he determines to be necessary and appropriate’ in Iraq — resulting in an intractable war that went on for almost nine years.
7
(4 marks) The period following the ‘Republican Revolution’ in 1994, when the party captured both Houses of Congress for the first time in four decades, saw a very assertive GOP leadership in Congress under Newt Gingrich try to block President Clinton’s legislative programme at every turn and ultimately to impeach him. After the Democrats captured control of both Houses in the November 2006 mid-terms, their Congressional leaders, Nancy Pelosi and Harry Reid, were similarly uncooperative with President Bush for the two remaining years of his presidency. The often vitriolic hostility shown by Republicans in Congress towards President Obama after the party captured control of the House of Representatives in November 2010 is another example.
Power within Congress

8
(7 x 2 marks)
	Type of committee
	Function

	Standing committees
	Permanent committees in either the House of Representatives or the Senate, which specialise in a particular area of policy. They are responsible for scrutinising bills and resolutions and deciding which ones go on to be considered by the House or the Senate as a whole. 

	Select committees
	Ad hoc committees set up to investigate a particular issue or problem. Although such investigations can be conducted by standing committees, a select committee is likely to be set up when the issue does not fall easily into the policy area of one standing committee, or is likely to lead to a lengthy enquiry diverting a standing committee from its other work.

	Joint committees
	Permanent committees that include members from both Houses. They generally do not consider bills, but carry out inquiries or managerial functions. An example is the Joint Committee on the Library, which manages the Library of Congress.

	Subcommittees
	Most standing committees delegate specific tasks to subcommittees, to share out the burden of work and provide specialised expertise on a particular aspect of their area of policy. They are responsible to their parent committee.

	Conference committees
	Bills must be passed in the same form by both Houses. If after the third reading the House and Senate versions of a bill are significantly different, then a conference committee will be formed. Here members of both Houses attempt to reconcile differences between two versions of the same bill.

	House Rules Committee
	A permanent committee that manages the passage of a bill through the House of Representatives. It sets the timetable, the rules of debating and the order in which bills will be considered. 

	Senate Judiciary Committee
	A standing committee of the Senate that has the specialised function of holding confirmation hearings for Supreme Court justices and other federal judges. It also has responsibility for considering issues relating to legal matters and all proposed constitutional amendments.


Exam-style question
9
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate at a basic level an understanding of the role of committees in Congress.
In addition, level 2 answers (7–10 marks) should provide some assessment of the importance of committees, supported by a few examples.

Level 3 answers (11–15 marks) should provide a clear and detailed assessment of the importance of committees, supported by appropriate examples.

Answers could begin by outlining the nature of the system of congressional committees.

The importance of different types of committee should then be analysed, along these lines:

· Standing committees: very important as they have considerable power and autonomy, and are responsible for scrutinising legislation and holding the executive branch to account. The outcome of a bill is often decided within the relevant committee.

· Select committees: their importance depends on the nature of the issue they are set up to investigate. Historically, the Senate Watergate Committee (1973), the House Select Committee on Political Assassinations (1976) and the Senate Whitewater Committee (1995) are examples of select committees with major political consequences.
· House Rules Committee: has considerable importance as it plays a major role in managing the business of Congress.

· Senate Judiciary Committee: very important in that it has a major influence on the confirmation of Supreme Court nominees.

In general, congressional committees provide a useful career path for congressmen and the system of committee chairs forms a major part of the power structure within the House of Representatives and the Senate. For example, Joe Biden’s tenures as chairman of the Senate Judiciary Committee (1987–95) and of the Senate Foreign Relations Committee (2001–03 and 2007–09) paved the way for his election as vice president.

In the interests of balance, answers could point out that some committees have relatively minor and uncontroversial administrative functions, such as the Joint Committees on the Library and on Printing. 
Answers should end with a brief conclusion, probably concluding that many congressional committees are very important.

10
(10 x 2 marks)
	
	Office
	Current holder
	Description of role

	Senate
	President of the Senate
	Joe Biden (D) 
(to 2017)
	This position is always held by the vice president. He formally chairs Senate meetings, though may not attend often, and votes only when there is a tie.

	
	President Pro Tempore
	Patrick Leahy (D)
	Acts as chairman of the Senate when the vice president is not present. A long-serving member of the majority party is elected to this post, but it is a formal position that wields little real power.

	
	Majority Leader
	Harry Reid (D)
	Leader of the majority party. Power depends on his circumstances and personality, but he is allowed to speak before any other senator, which gives him considerable control over proceedings.


	
	Office
	Current holder
	Description of role

	Senate
	Majority Whip
	Richard Durbin (D)
	Assists the Majority Leader and has responsibility for keeping in close touch with senators and keeping the leadership informed about their voting intentions.

	
	Minority Leader
	Mitch McConnell (R)
	Leader of the minority party. Mirrors the role of the Majority Leader, organising opposition to the majority party’s agenda.

	
	Office
	Current holder
	Description of role

	
	Minority Whip
	John Cornyn (R)
	Mirrors the role of the Majority Whip.

	House of Representatives
	Speaker
	John Boehner (R)
	Elected by the majority party, the Speaker combines two potentially conflicting roles: chairing debates, and acting as leader of his party in the House.

	
	Majority Floor Leader
	Eric Cantor (R)
	Effectively assistant leader to the Speaker. Organises the day-to-day management of the majority party and its strategy.

	
	Majority Whip
	Kevin McCarthy (R)
	Assists the Majority Floor Leader and has responsibility for keeping in close touch with representatives and keeping the leadership informed about their voting intentions.

	
	Minority Leader
	Nancy Pelosi (D)
	Leader of the minority party. Mirrors the role of the Majority Floor Leader, organising opposition to the majority party’s agenda.

	
	Minority Whip
	Steny Hoyer (D)
	Mirrors the role of the Majority Whip.


11
(4 marks) In the mid-term elections of November 1994, the Republicans called their campaign manifesto the ‘Contract With America’, a detailed programme of policies. Once they had won control of both Houses, the Republicans who had been elected were pledged to support this programme and their leader in the House, Newt Gingrich, used this as a basis for increasing party discipline. The process of choosing committee chairmen was reformed to give more control over these appointments to the party leadership, and term limits were introduced for committee chairmen, which also tended to increase the influence of the party leaders. Gingrich was determined to use the Republicans’ dominant position in Congress to undermine President Clinton’s legislative programme and authority. Some commentators said that he was using his position as Speaker to rival the president and run an alternative government from Congress.

Although Gingrich’s prestige declined after the budget crisis in December 1995–January 1996 and he resigned after Republican losses in the mid-term elections of 1998, the increased partisanship and polarisation he had promoted remained.
Effectiveness

12
(2 marks) Redistricting is the redrawing of the boundaries of electoral districts within each state. This normally takes place every ten years in response to demographic changes.

13
(3 marks) In 2001, the Texas Senate (controlled by Republicans) and the Texas House of Representatives (controlled by Democrats) were unable to agree about a redistricting plan. In 2002, the Republicans won control of both houses of the state legislature and, after much delay and controversy, a new plan masterminded by House Majority Leader Tom DeLay was approved in 2003. The plan created District 25, a strip stretching over 200 miles from Austin to the Mexican border, nicknamed the ‘fajita strip’, in order to dilute an area of Democratic strength. In 2006, the US Supreme Court in LULAC v Perry ruled that one part of the redistricting was illegal under the Voting Rights Act.
14
(3 x 3 marks)

a
The ‘Tuesday–Thursday Club’: it is often said that Congress has become the ‘Tuesday–Thursday Club’ as most congressmen spend only three days per week in Washington, returning to their own states for the other four days. This has contributed to increasing partisanship, as it allows little time for the cross-party socialising that used to be commonplace.

b
Bipartisanship: this term refers to cooperation between the two parties in Congress. It involves attempts to find common ground and to broker compromises to produce legislation that is widely regarded as in the national interest. An example could be the No Child Left Behind Act 2001, which received support both from Republican President George W. Bush and liberal Democrats in Congress, including Senator Edward Kennedy.

c
Gridlock: a metaphor derived from city traffic problems, gridlock is a situation in which two parties are able to block each other’s attempts at legislation but neither is strong enough to overcome the opposition. In the USA, it can result from a situation in which one party controls the Senate while the other controls the House of Representatives, such as in the 112th and 113th Congresses between 2011 and 2015.

Exam-style question

15
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate at a basic level an understanding of the filibuster and the cloture motion.
In addition, level 2 answers (7–10 marks) should provide some evidence of how the use of the filibuster has increased, and show some understanding of the consequences.

Level 3 answers (11–15 marks) should provide a clear and detailed assessment of the extent to which the use of the filibuster has increased, and its consequences.

Answers should start by defining the terms ‘filibuster’ and ‘cloture’:
· A filibuster is a procedural device used in the US Senate to block a bill, resolution or appointment by talking for a long time (the record being held by Senator Strom Thurmond at 24 hours and 18 minutes in 1957), thus bringing the business of the Senate to a standstill. The 21 hour and 19 minute filibuster by Senator Ted Cruz in September 2013 could also be mentioned as a recent example.
· A cloture motion is a proposal ‘to bring to a close the debate’. This stops a filibuster, but needs the support of three-fifths of senators.
The effectiveness of the filibuster should be explained:
· It is an effective way for a minority party to block measures, as the majority party can override it only if it can muster 60 votes;
· Even if it ultimately fails, it uses up time, slowing up the majority party’s legislative programme.
Evidence should be provided to demonstrate the extent to which use of the filibuster has increased:
· Before the 1960s, it was rare for more than one or two filibusters to take place in each two-year Congress.
· Since then, however, the use of the procedure has increased enormously, to the point where 60 votes are routinely needed to pass many acts.
· Number of cloture motions filed in the life of a two-year Congress:

	1951–52
	0

	1961–62
	4

	1971–72
	24

	1981–82
	31

	1991–92
	60

	2001–02
	71

	2011–12
	115


The consequences should be considered:

· Today the majority party will often move straight on to other business once the intention to conduct a filibuster has been declared by a Senator and a cloture motion has failed, a measure of the extent to which the use of the device has become routine.
· Consequently, few laws are passed: the 2011–13 Congress passed only 196 Acts (even the ‘Do Nothing’ Congress of 1947–48 enacted 906), and there is a huge backlog of judicial appointments.
Answers should end with a brief conclusion, inevitably concluding that the use of the filibuster has increased hugely, and that this has contributed to near-gridlock in Congress.

16
(2 x 10 marks)

Selected Democrat moderate senators in 2002 and their subsequent careers

	Senator
	State
	What happened
	New senator

	Max Baucus
	Montana
	Retiring 2015
	—

	Evan Bayh
	Indiana
	Retired 2011
	Dan Coats (R)

	Blanche Lincoln
	Arkansas
	Defeated 2010
	John Boozman (R)

	Ben Nelson
	Nebraska
	Retired 2013
	Deb Fischer (R)

	Bill Nelson
	Florida
	Re-elected 2012
	—


Selected Republican moderate senators in 2002 and their subsequent careers

	Senator
	State
	What happened
	New senator

	Susan Collins
	Maine
	Re-elected 2008
	—

	Gordon Smith
	Oregon
	Defeated 2008
	Jeff Merkley (D)

	Olympia Snowe
	Maine
	Retired 2013
	Angus King (Ind.)

	Arlen Specter
	Pennsylvania
	Switched to Democrats 2009; defeated in Democratic primary 2010
	Pat Toomey (R)

	George Voinovich
	Ohio
	Retired 2011
	Rob Portman (R)


Exam-style questions
17
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate at a basic level an understanding of the role of parties in Congress.
In addition, level 2 answers (7–10 marks) should provide some evidence of how the role of parties in Congress has increased over the past 25 years.

Level 3 answers (11–15 marks) should provide a clear and detailed assessment of the extent to which the importance of parties has increased, illustrated by appropriate examples.

Answers could begin by outlining the traditional view that parties were of limited importance in Congress, and that representatives and senators more often voted according to their personal beliefs or the needs of their electorates, rather than on party lines.

Evidence of the increase in the role of parties in Congress over the past 25 years should then be analysed. This could include:

· Changes in party unity scores, showing that votes in which a majority of one party votes against a majority of the other party have greatly increased in frequency.
· The efforts of Newt Gingrich to increase party discipline among the Republicans in Congress after the ‘Republican Revolution’ in 1994 (see answer to Question 11).
· The similar attempts of Nancy Pelosi and Harry Reid to impose greater party discipline on the Democrats in Congress after their victory in the November 2006 mid-terms.
· The hostility shown by Republicans in Congress towards President Obama, and their resistance to his attempts to secure bipartisan agreement about issues such as the economic stimulus package of 2009, healthcare reform and immigration.
· The increasing use of redistricting for party advantage, as in Texas 2003, and the consequent fall in the number of competitive electoral districts (see answers to Questions 12 and 13).
· The decline in the number of moderates in Congress (see answer to Question 16).

Answers should end with a brief conclusion, probably agreeing that the role of parties in Congress has indeed become much more significant.

18
(45 marks) Higher level 1 answers (14–17 marks) should demonstrate at a basic level an understanding of the system of checks and balances.
In addition, level 2 answers (18–33 marks) should provide some specific examples of congressional checks that operate on the executive branch and offer some assessment of their effectiveness.

Level 3 answers (34–45 marks) should demonstrate a good knowledge of congressional checks that operate on the executive branch and provide a clear and detailed analysis of their effectiveness.

Answers could begin by explaining how the Founding Fathers tried to check the power of each of the branches of government through a system of checks and balances.

The checks exercised by Congress should then be explained and their effectiveness analysed:

· Congressional committees scrutinise the work of the executive branch (see answer to Question 9). 

· Congress can reject or amend bills sent to it by the executive branch.
· Even a president elected by a healthy majority and with both Houses controlled by his own party can find it difficult to get what he wants through Congress (e.g. President Obama’s Healthcare reforms 2009–10).

Congress’s power over the budget, though it can certainly irritate the president (e.g. Clinton 1995–6; Obama 2011–13), is in practice of limited effectiveness:
· Congress allowed G. W. Bush (2001–09) to run up a huge budget deficit.

· Pelosi’s attempt in 2007 to use purse power to control what Bush could do in Iraq was ineffective.
· The federal government shutdowns of 1995–96 and October 2013 both led to the Republicans losing popular support.
The Senate has to approve many presidential appointments e.g. Supreme Court justices, judges in federal courts, cabinet members:
· 25% of Supreme Court nominees since 1968 have been rejected (e.g. Bork 1987) or have withdrawn when rejection looked likely (e.g. Miers 2005), demonstrating that this is effective congressional scrutiny (see Topic 4).
Overriding presidential veto:

· Requires 2/3 majority of Senate, so not easy (see Topic 3).

Impeachment is the ultimate power Congress holds over the president, but is very infrequently used:

· No successful impeachments of presidents, though Nixon resigned rather than face impeachment in 1974.

· Unsuccessful attempts against Andrew Johnson 1867 and Clinton 1998.

· Rarity of use makes it an ineffective check on the executive branch.
Answers should also explain, and analyse the effectiveness of, the weapons that presidents have in their armoury to try to get round Congress:

· Executive Orders (see Topic 3);
· Signing statements (see Topic 3);
· Opportunities for direct questioning of the president are very limited:

· Unlike Britain, the US President does not have to face a weekly grilling in Prime Minister’s Question Time.

· Foreign policy and defence policy are largely a matter for the executive branch and Congress’s attempts to check the president have often proved unsuccessful:

· Executive agreements are used to bypass the Senate’s power to ratify treaties.

· Presidents have found ways to circumvent the War Powers Resolution 1973 (see Topic 3).

Answers should end with a conclusion, presenting a clear judgement as to how effective the congressional checks on the executive branch are overall. This may be that, while there are limitations to congressional scrutiny and oversight powers and presidents are adept at circumventing them, on the whole the checks and balances built into the US constitution allow Congress to scrutinise and check the executive quite effectively, e.g. through committees, through Congress’s legislative function and through the Senate’s power to ratify presidential appointments.
19
(45 marks) Higher level 1 answers (14–17 marks) should demonstrate at a basic level an understanding of the reasons why Congress is often seen as dysfunctional.
In addition, level 2 answers (18–33 marks) should provide some specific examples of congressional failings and offer some assessment of Congress’s overall effectiveness.

Level 3 answers (34–45 marks) should demonstrate a well-balanced analysis of criticisms of Congress and of arguments that could be used to defend it, reaching a clear conclusion.

A good introduction could be to mention the reputation Congress has acquired in recent years as dysfunctional, citing books such as Thomas Mann & Norman Ornstein’s The Broken Branch (2006) and It’s Even Worse than it Looks (2012) and the consistently low approval ratings in opinion polls.

Answers should assess the various grounds on which Congress is criticised, several of which have been mentioned in answers to previous questions:

Excessive partisanship:

· Changes in party unity scores and the decline in the number of moderates in Congress (see answer to Question 16).
· The efforts of leaders such as Gingrich and Pelosi to increase party discipline in Congress from 1994 onwards (see answer to Question 11).

· The hostility shown by Republicans in Congress towards President Obama, and their resistance to his attempts to secure bipartisan agreement about issues such as the economic stimulus package of 2009, healthcare reform and immigration.
· The increasing use of redistricting for party advantage and the consequent fall in the number of competitive electoral districts (see answers to Questions 12 and 13).
· Frequent use of the filibuster, to the point where 60 votes are routinely needed to pass many acts, leading to gridlock (see answer to Question 15).
Low rate of passage of legislation:

· Length and complexity of legislative process, especially when different versions of a bill from the House and the Senate have to be reconciled.
· Only around 1 in 20 bills introduced into Congress is ultimately enacted.
· The 2011–13 Congress passed only 196 Acts.

Poor scrutiny of executive branch:

· Devices such as executive orders, executive agreements and signing statements are used to circumvent Congress (see answer to Question 18, and Topic 3).

· Excessive ‘pork barrel’ spending on projects in a congressman’s own district.

Answers should also consider evidence that Congress is doing a good job:

· The legislative process needs to be lengthy in order to give presidential bills detailed scrutiny.

· Gridlock can prevent hastily-devised policies being forced through with insufficient scrutiny. The Clinton and Obama standoffs with Congress over the budget were eventually resolved through compromise, which shows that the system can work.
· Congress is right to scrutinise presidential appointments carefully.

· Incumbent congressmen have a high rate of re-election, suggesting that most Americans are happy with their own congressmen.

Answers should end with a conclusion, presenting a clear judgement as to what extent Congress can be considered dysfunctional.

Topic 3 
The US presidency

Constitutional provision
1
(4 marks)
	Control of the executive branch

· To nominate executive officers

· To take care that laws are faithfully executed
	Relations with Congress

· To veto legislation

· To give information on the State of the Union

· To recommend legislation to Congress

· To summon special sessions of Congress

	Relations with the judicial branch

· To grant reprieves and pardons

· To nominate Supreme Court judges
	Relations with foreign countries

· To be Commander-in-Chief of US armed forces

· To make treaties

· To appoint ambassadors

	Note:

There is room for some debate about the placement of many of these powers.

For example, nominations of executive officers and of Supreme Court judges also involve relations 
with Congress, as they have to be approved by the Senate. The same goes for making treaties, which also have to be ratified by the Senate.

The question does ask you to place them where ‘they are most relevant’, so we are looking for a ‘best fit’.

You may like to discuss this with other members of your class.


Veto powers

2
(4 marks) The principal advantages of the regular veto are that it may be used at any time and that, unless his opponents can muster a two-thirds majority in both houses of Congress, quite a high hurdle, it will enable the president to block the bill.
Its main limitations are that it can be overridden if there is a two-thirds majority against it in both Houses, and that it does not include a line-item veto – in other words, the president has to veto either the whole bill or none of it.

The principal advantage of the pocket veto is that it cannot be overridden by Congress.

However, its limitations are that it can be used for only a very limited period at the end of a congressional session and that, like the regular veto, it does not include a line-item veto.

3
(4 marks) Numerous examples may be chosen. Below are two of them.

	President
	Date
	Bill vetoed
	Outcome in House
	Outcome in Senate

	G. W. Bush
	15/7/2008
	HR6331, Medicare Improvements for Patients and Providers Act
	Overridden
383–41
	Overridden 
70–26

	Obama
	07/10/2010
	HR3808, Interstate Recognition of Notarizations Act
	Override attempt failed
	—


Exam-style question

4
(45 marks) Higher level 1 answers (14–17 marks) should demonstrate a basic knowledge of the president’s veto powers and show some understanding of how they can affect the relationship between the executive and legislative branches.
In addition, level 2 answers (18–33 marks) should provide clear analysis of some of the reasons why veto powers have led to conflict between the executive and legislative branches, with some examples.

Level 3 answers (34–45 marks) should provide a clear and detailed analysis of the reasons why veto powers have led to conflict between the executive and legislative branches, well-supported by examples.

Answers should begin by explaining clearly and concisely the president’s veto powers, and the constitutional basis for them from Article 1, Section 7 of the US Constitution – the regular veto and the pocket veto.

Some explanation should be given of how veto powers are part of the complex web of checks and balances, and that there is inherent conflict in a mechanism that allows the president to block legislation that Congress has approved, and under some circumstances allows Congress to overrule the president. Examples, such as those mentioned in the answer to Question 3 above, should be given.

Lack of clarity about the circumstances under which pocket vetoes can be used is another reason why there has been conflict between the executive and legislative branches:

· Beginning with Bands of the State of Washington v United States, 1929, and Wright v US, 1938, several Supreme Court decisions attempted to clarify when an adjournment by Congress would ‘prevent’ the president from returning a veto.

· Several cases during the Nixon administration (1969–74) appeared to restrict the pocket veto to a final adjournment of Congress at the end of its two-year term, and that understanding was accepted by the Ford (1974–77) and Carter (1977–81) administrations.

· However, that agreement was not followed by the Reagan, Bush and Clinton administrations: Presidents Reagan, George H. W. Bush and Clinton all used intersession or intrasession pocket vetoes, effectively representing attempts by the executive branch to establish an absolute veto.
Another area of conflict between the two branches has been caused by repeated attempts by presidents to gain the power to veto parts of a bill, while accepting the rest of it, known as a line-item veto:
· In the 1980s and early 1990s, Presidents Reagan and George H. W. Bush called for a constitutional amendment that would provide the president with a line-item veto.

· After years of debate, Congress approved federal line-item veto authority in a 1996 statute, the Line-Item Veto Act. The Act gave the president the ability to cancel individual tax and spending measures included in federal legislation.

· The Supreme Court, however, in Clinton v City of New York (1998), by a 6–3 vote, agreed that the Line-Item Veto Act was unconstitutional, as it represented an encroachment on the powers of the legislative branch.
Deliberate efforts to increase presidential power at the expense both of Congress and of state governments is another cause of conflict related to veto powers:
· The Bush–Cheney administration, influenced by the unitary executive theory, was determined to increase the power of presidency vis-à-vis Congress, effectively attempting to restore the ‘imperial presidency’.
· The greatly increased use of signing statements by President G. W. Bush represented an attempt to establish a de facto line-item and absolute veto (see the answer to Question 8).
The answer should end with a conclusion, summarising in a short paragraph the reasons why veto powers have been such a source of conflict between the executive and legislative branches.

Informal sources of power

5
(10 marks)
Public image and communication skills: Obama’s fluency and eloquence as a public speaker helped him to win the presidency in 2008 and has remained a positive asset. However, he has often been accused of lacking the common touch, appearing aloof and finding it difficult to connect with ordinary Americans in the way in which Presidents Clinton and Reagan were so adept.
Electoral mandate: Obama enjoyed a clear, but not overwhelming, margin of victory over his Republican opponents in 2008 and 2012. Yet this did not deter Republicans in Congress from obstructing his legislative programme.
Congressional Support: The Democrats controlled both Houses of Congress in 2009 and 2010 yet, despite this, Obama faced lengthy struggles to get both his fiscal stimulus bill and his healthcare reform through Congress. What he called a ‘shellacking’ in the November 2010 mid-term elections gave control of the House of Representatives to the Republicans and reduced the Democrat majority in the Senate, which made it even more difficult for Obama to get his legislative programme through Congress. Despite winning a majority of the popular vote in Congressional elections in November 2012, the Democrats failed to overturn the Republican majority in the House, so Obama’s difficulties with Congress continued in his second term.

National Leader: Obama received a welcome boost to his re-election campaign when the New Jersey coast was devastated by Hurricane Sandy in October 2012. Both candidates suspended their electioneering for several days but, while Republican Mitt Romney could do little, Obama flew to New Jersey and demonstrated calmness and compassion as the nation’s leader overseeing the federal relief effort, earning welcome praise from Republican Governor Chris Christie. A similar effect could be seen after the Boston Marathon bombing in April 2013 and the Oklahoma tornado in May 2013.
World Leader: Obama had little experience in foreign policy when he became president, though his vice president Joe Biden and his secretaries of state, Hillary Clinton in his first term and John Kerry in his second, more than made up for this. He inherited some major problems, but by winding down the wars in Iraq and Afghanistan and hunting down Osama Bin Laden, Obama could claim to have gone some way to dealing with unfinished business from the Bush era. Obama’s image abroad has remained generally very positive, at least in the western world.
Evolution

6
(3 marks) The most obvious example is the Great Depression of the 1930s. The severity of the economic collapse that followed the Wall Street Crash of October 1929 required a national solution that only a more powerful federal government led by a more powerful president could provide. The New Deal was the interventionist programme, Franklin D. Roosevelt the president who directed it. The only president to have served more than two terms, he raised the office’s powers to new heights.
An alternative crisis is the Second World War (1941–45). Coming hard on the heels of the Great Depression, war on a scale unprecedented for the United States required the mobilisation of the nation’s resources for the war effort, which could be directed only by the federal government under the national leadership of a powerful president — again Franklin D. Roosevelt. As one of the Founding Fathers, Alexander Hamilton, prophetically wrote, ‘It is of the nature of war to increase the executive at the expense of the legislative authority’.

7
(4 marks) Executive orders are directives issued by presidents. Every president since George Washington has used them and they have the full force of law. The constitutional basis for them is in Article 2, Section 2, which ascribes ‘executive power’ to the president.
There are some restrictions on their use: they should be used only within areas of authority granted by the constitution to the executive branch, such as the federal bureaucracy or defence, or in cases where an Act of Congress has explicitly granted discretionary power to the president. Some presidents have stretched the scope of executive orders to create wide-ranging laws without congressional approval. For example, in 1941, President Roosevelt used Executive Order 8802 to ban racial discrimination, not only in the employment of federal employees, but in companies bidding for government contracts, and in 1965 President Johnson used Executive Order 11246 to require affirmative action to ensure equal treatment for racial minorities.

Exam-style question

8
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate an understanding of what signing statements are and how presidents use them.

In addition, level 2 answers (7–10 marks) should provide some analysis of how signing statements became more significant under President George W. Bush.

Level 3 answers (11–15 marks) should provide a clear and detailed analysis of how the greatly increased use of signing statements under Bush was part of a concerted effort to increase the power of the executive branch.

Answers should begin with an accurate and concise explanation of what signing statements are: declarations issued by the president when signing legislation to comment on its implementation.

The fact that they were rarely used until the 1980s should be noted and some explanation offered of the way in which legal aides to President Reagan realised that more frequent use of them could be a means of expanding presidential power.

The growth in their use under President George W. Bush should be commented upon:

· Bush did not veto a single Bill in his first term, and only 12 in his second, but he used signing statements against approximately 1200 sections of Bills, almost twice as many as all the previous Presidents put together. 

The importance of this development should be analysed:

· The line-item veto had been declared unconstitutional by the Supreme Court in Clinton v City of New York in 1998.

· If a president signed a bill and then instructed the government to disregard selected provisions, he could wield a de facto line-item veto.

· Furthermore, this was an absolute power because, unlike a regular veto, Congress had no opportunity to override a signing statement.

It could also be noted that President Obama has also used signing statements, though much less often than President Bush.

The answer should end with a short conclusion, explaining that the extensive use of signing statements was a key weapon in the Bush administration’s efforts to increase the power of the executive branch, influenced by Vice President Cheney.
Vice presidency

9
(2 x 4 marks) 

Walter F. Mondale: President Jimmy Carter was the first in a long line of former state governors who occupied the presidency for all but four of the years from 1977 to 2009. He chose Walter Mondale as his running-mate. He had been Senator for Minnesota for 12 years and Carter relied throughout his presidency on Mondale’s thorough knowledge and experience of how Washington worked. Mondale is widely regarded as the man who began the expansion in the role of the vice presidency.  
George H. W. Bush: President Ronald Reagan, another former state governor with no experience in Washington, chose George H. W. Bush as his running-mate for very similar reasons. Bush had been a congressman, an ambassador, Chairman of the Republican National Committee, and ultimately Director of the CIA. His experience was invaluable to Reagan.
J. Danforth Quayle: the most lightweight vice president of the last four decades, Dan Quayle was chosen by George H. W. Bush, the only president between 1977 and 2009 to have had previous experience in office in Washington. Widely ridiculed, not least for being unable to spell the word ‘potato’, Quayle later summed up his duties as vice president as predominantly fundraising and foreign trips.
Albert A. Gore Jr: another Washington insider chosen by a state governor, Bill Clinton, Al Gore had been born in DC, the son of a long-serving senator for Tennessee. The younger Gore had gone on to represent the same state in both Houses of Congress. As VP, he was given responsibility for environmental policy.
Richard B. Cheney: Dick Cheney had been Chief of Staff to President Gerald Ford and Secretary of Defense under President G. H. W. Bush, and was described by the younger President Bush as ‘a good fit for a two-term governor from Texas who…didn’t have a lot of what they call “Washington experience”’. The disputed election of 2000 meant that, while Bush was fully occupied with court action, executive branch appointments were left largely to Cheney, who was careful to put his allies into key positions. Bush was content to leave the day-to-day running of the executive branch to his VP and Cheney became so powerful that the administration was often referred to as the Bush–Cheney presidency. He is widely regarded as the most powerful vice president in US history.
Joseph R. Biden Jr: Barack Obama had no desire to hand over to his vice president the wide-ranging power exercised by Dick Cheney. Yet he has certainly made much use of Biden’s experience, especially in the field of foreign policy. Biden’s contacts in the Senate have come in useful to the administration as has his love of playing devil’s advocate when issues are being discussed. His trademark pearly-white smile and ability to connect with ordinary Americans has made him an effective salesman for the administration’s policies.

Exam-style question

10
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate an understanding of how the vice presidency has become more important.

In addition, level 2 answers (7–10 marks) should provide some clear analysis of why the vice presidency has become more important.

Level 3 answers (11–15 marks) should provide a clear and detailed analysis of the reasons why the vice presidency has become more important, well-supported by examples.

A number of factors should be explained, with appropriate examples from the past 30–40 years. This should not be merely a list of reasons, but explain clearly and concisely how the interconnected network of causation fits together:

· There has been a succession of presidents (Carter, Reagan, Clinton, G. W. Bush) who had previously been state governors. While their electoral appeal lay in their being untainted by Washington politics, each wisely chose as his running-mate someone with years of experience of DC politics. Once elected, these presidents needed to make use of the advice and experience of their chosen VP.

· Senators Walter Mondale, Al Gore and Joe Biden, and hugely experienced Washington insiders George H. W. Bush and Dick Cheney, were all men used to wielding considerable power in other capacities. They were unlikely to be content with only trivial and routine duties to perform, and there would have been little purpose in their respective presidents choosing them if their talents were not to be used.

· The extensive role of Dick Cheney in the G. W. Bush administration should be explored, along the lines explained in the answer to Question 9 above.

· The extent to which the increase in the power of the VP during Cheney’s tenure of office has continued should be considered and Joe Biden’s performance analysed, along the lines explained in the answer to Question 9 above.

The answer should end with a short conclusion, summarising in a sentence the reasons why the office of VP has become more significant.

Power within the executive branch

11
(4 marks) The most important quality needed in Cabinet members is undoubtedly expertise and competence to do the job. This often means bringing in someone with relevant experience from outside politics. So President John F. Kennedy appointed Robert McNamara, President of the Ford Motor Company, as Secretary for Defense, and President Bush chose Condoleezza Rice, previously a professor at Stanford University, as National Security Adviser and, later, Secretary of State.
Political sympathy with the president’s policies can also be significant, particularly in the most senior posts. So for Secretary of State, President Obama chose Democratic senators Hillary Clinton and John Kerry. On the other hand, it is not unknown for presidents to keep on a Secretary of proven success from the previous administration; so Robert Gates had been Secretary for Defense under President Bush and continued under President Obama.

Exam-style question

12
(15 marks) Higher level 1 answers (5–6 marks) should explain what the cabinet is and provide some explanation of its role.

In addition, level 2 answers (7–10 marks) should provide some clear analysis of the importance of the cabinet’s role.

Level 3 answers (11–15 marks) should provide a clear and detailed analysis of the importance of the cabinet’s role, both as individual members of the executive branch and collectively.

Answers should begin by explaining what the cabinet is: the heads of the 15 Departments of State, selected primarily for their experience and expertise in their department’s field.

The importance of the cabinet members as individuals should be assessed:

· As heads of the Departments of State, each plays a major role in running different aspects of the US government.

· The Secretaries of the four longest-established departments, the State Department, the Treasury Department, the Defense Department and the Justice Department, are regarded as most powerful.

· For example, in President Obama’s first administration, Secretary of State Hillary Clinton had considerable influence over US foreign policy and had a high profile internationally; the same can be said of her successor, John Kerry.

Answers should also consider the collective importance of the cabinet as a body:

· Unlike the British cabinet, the US cabinet generally meets infrequently.

· While the president may value the advice of members of his cabinet, he has no obligation to discuss policy with them or to secure their support to take decisions.

· The significance of the cabinet depends to a considerable extent on the style of the president and how he wants to use it.

Members of the cabinet are also in the line of succession in the event of the death or resignation of the president: the Secretary of State is fourth in line after the vice president, the Speaker of the House and the President Pro Tempore of the Senate; other cabinet members are fifth to eighteenth in line.

The answer should end with a short conclusion, summarising in a sentence the importance of the cabinet, probably concluding that its members are more important individually than collectively.

13
(4 marks) Established by President F. D. Roosevelt in 1939, EXOP exists, according to the White House website, ‘to provide the President with the support that he or she needs to govern effectively’. Its formation was symptomatic of the expansion in the role of the federal government in the 1930s.
EXOP provides advice and support to the president in his various responsibilities as head of the executive branch. It is led by the White House Chief of Staff and currently employs around 2,000 people. It is divided into a number of sections with widely differing remits, such as the Office of Management and Budget, the Council on Environmental Quality and the National Security Council.

14
(3 x 2 marks) 

Independent executive agencies:

· FBI: Federal Bureau of Investigation — a federal force with both intelligence and law enforcement duties, the FBI protects the USA from terrorism and serious crime, and provides support to other federal and state agencies.

· NASA: National Aeronautical and Space Agency — responsible for space exploration and aerospace research.

· OPM: Office of Personnel Management — responsible for recruiting, retaining and managing the federal workforce. The agency’s work includes advertising vacancies, security clearances, staff training and pensions.

Independent regulatory commissions:

· FEC: Federal Electoral Commission — regulates and oversees elections and campaign finance at all levels.

· FDA: Food and Drug Administration — responsible for protecting public health through the enforcement of all regulations relating to food and medicines.

· FAA: Federal Aviation Authority — regulates commercial aviation and air traffic control.

Government corporations:

· USPS: United States Postal Service — delivers mail throughout the USA.

· TVA: Tennessee Valley Authority — a New Deal agency formed in 1933 that built a network of hydroelectric dams and flood-prevention measures in the Tennessee valley, and remains a major supplier of electric power.

· FNMA: Federal National Mortgage Association — popularly known as ‘Fannie Mae’, it supports the housing market by purchasing mortgages from lending institutions to increase affordable lending.
Federalism

15
(5 marks) In 1969, President Richard Nixon declared that, ‘it is time for a New Federalism in which power, funds and responsibility will flow from Washington to the States and to the people’. This began a period when the Republican Party aimed to reduce the size of the federal government and devolve powers to the states, a policy to which the modern ‘Tea Party’ movement is the heir. On becoming president in 1981, Ronald Reagan pledged to ‘curb the size and influence of the Federal establishment’ and his ‘New Federalism’ attempted to hand power back to states and foster new cooperation between federal and state authorities.

Many federal programmes were cut back, e.g. Great Society programmes. But Reagan found it easier to cut taxes than to curb federal spending and ran up a huge deficit: US public debt almost tripled, from $712 billion in 1980 to $2,052 billion in 1988. Arguably, New Federalism had only a limited effect on the relationship between federal and state authorities. Although President Clinton declared in his 1996 State of the Union address that ‘the era of big government is over’, the reality was rather different.
Exam-style question

16
(45 marks) Higher level 1 answers (14–17 marks) should provide some evidence of how power has moved from the states to the federal government since 2001, with some attempt to explain why.

In addition, level 2 answers (18–33 marks) should provide clear analysis of some of the reasons why this has come about, with some examples.

Level 3 answers (34–45 marks) should provide a clear and detailed analysis of the reasons why power has moved from the states to the federal government since 2001, well supported by examples.

A number of factors should be explained, with appropriate examples from the period since 2001. These are likely to include:

· The need for nationally applied standards: just as in 1950s and ’60s ending segregation and delivering universal civil rights required action by federal government forcing states to toe the line, in the modern era, presidents who seek to make improvements in whatever field have to oblige states to meet standards laid down by the federal government. Examples include:
· 2001 G. W. Bush’s No Child Left Behind Act established national criteria for school performance.

· 2010 Obama’s Affordable Care Act established a national framework for a better healthcare system.

· National crises require national solutions, which individual states are unable to deliver. Examples include:
· The 2008–10 credit crunch led to G. W. Bush’s federal takeover of Fannie Mae and Freddie Mac, the creation of a new Federal Housing Finance Agency and to Obama’s 2009 stimulus package.

· The need to combat global terrorism after 9/11 led Bush–Cheney to establish the Department of Homeland Security (new regulatory powers to coordinate communication between state and federal emergency services) and the Patriot Act (expanded federal authority over terrorist suspects).
· The environment: Obama’s pledge to take action to reduce global warming can be carried out only at a federal level; response to environmental disasters, e.g. Hurricane Katrina in August 2005, Gulf of Mexico BP oil spill in April 2010, Hurricane Sandy in October 2012 — all too big to be dealt with by individual states without federal help.
· Deliberate efforts to increase presidential power at the expense both of Congress and of state governments:

· Vice President Cheney, influenced by advisers such as Deputy Assistant Attorney General John Yoo, believed in the unitary executive theory and was determined to increase the power of presidency vis-à-vis Congress, and also the states. Cheney tried to restore the ‘imperial presidency’, e.g. through increasing use of signing statements (see the answer to Question 8 above).

· Federal spending grew by 18% in real terms during G.W. Bush’s presidency: the neo-cons who surrounded Bush were ‘big government conservatives’.
·  Supreme Court judgements: under Rehnquist and Roberts, though both are regarded as conservative Chief Justices, Supreme Court judgements have overturned state laws or decisions by state courts, often on social and moral issues, such as:

· Gonzales v Raich (2005) on medical use of marijuana.
· Lawrence v Texas (2003) on legality of homosexual acts.
· DC v Heller (2008) on Washington DC’s handgun ban.
· Ricci v DeStefano (2009) on affirmative action.
The answer should end with a conclusion, summarising in a short paragraph the reasons for the continued movement of power from the states to the federal government.

Foreign policy

17
(3 marks) In 1973, Congress attempted to reassert congressional authority to determine when the USA took part in a war. The War Powers Resolution requires the president to notify Congress within 48 hours of committing US troops and forbids the continuation of military engagement for longer than 60 days without congressional approval. It was passed by both Houses of Congress, but was vetoed by President Nixon. This veto was overridden and the resolution became law in November 1973.
Exam-style question

18
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate awareness of the president’s role as Commander-in-Chief and some knowledge of the checks upon it.

In addition, level 2 answers (7–10 marks) should provide some clear analysis of the effectiveness of those checks.

Level 3 answers (11–15 marks) should provide a clear and detailed analysis of the effectiveness of those checks, illustrated by some examples.

Answers should begin by explaining the constitutional basis for the president’s role as Commander-in-Chief (Article 2, Section 2).
The constitutional checks on this power should be explained:
· The Senate’s right to give its ‘advice and consent’ to treaties (Article 2, Section 2).
· Congress’s power to ‘raise and support’ armed forces (Article 1, Section 8) — control of the defence budget.
· Congress’s power to ‘declare war’ (Article 1, Section 8).
· The Supreme Court’s power to declare actions of the executive branch unconstitutional.
The effectiveness of these checks should be analysed:

· The Senate’s power to ratify treaties has been side-stepped by presidents labelling them as ‘executive agreements’. The Supreme Court declared these constitutional in 1942, and since then there have been ten times as many executive agreements as treaties.
· Congress’s control over the defence budget has been used to prevent a president from taking action, e.g. in 1975, Congress refused President Ford’s request for extra money to send troops to prevent North Vietnamese forces from overrunning South Vietnam.

· Congress’s power to declare war has not been used since 1941, but this has not stopped presidents committing US troops to conflicts in Korea, Vietnam, Afghanistan and Iraq, suggesting that this check on the president is ineffective.
· The Supreme Court has declared actions of the executive branch unconstitutional; e.g. in Hamdan v Rumsfeld (2006), it ruled that President Bush acted illegally in establishing military tribunals to try Guantánamo detainees without consulting Congress.
The War Powers Resolution 1973 should also be explained (see answer to Question 17 above) and evaluated. Examples, such as the two cited below, should be given:
· Successive presidents have regarded the resolution as an unconstitutional attempt by Congress to encroach on the president’s power as Commander-in-Chief.

· 1981: President Reagan sent US forces to El Salvador without congressional approval. A US District Court refused to hear a legal challenge to this action.

· 1993–99: President Clinton sent US forces to Bosnia and Kosovo in various operations, some of which lasted longer than 60 days. A group of congressmen took legal action in a US District Court, Campbell v Clinton, to challenge this action, but the court ruled in favour of the president and the US Supreme Court refused to hear an appeal.

· Thus the War Powers Resolution has proved an ineffective check on presidential power.

The answer should end with a conclusion, summing up in a sentence how effective the checks are.

Verdict

Exam-style question
19
 (45 marks) Higher level 1 answers (14–17 marks) should show understanding of the meaning of the two terms, with some attempt to explain their relevance to the modern presidency.

In addition, level 2 answers (18–33 marks) should provide clear analysis of the extent to which each of the two terms is applicable to the presidency under Presidents Bush and Obama, with some examples.

Level 3 answers (34–45 marks) should provide a clear, detailed and well balanced analysis of the extent to which each of the two terms is applicable to the presidency under Presidents Bush and Obama, well supported by examples.

Answers should begin by defining the terms ‘imperial presidency’ and ‘imperilled presidency’:
· the former was used by Arthur Schlesinger Jr as the title of his 1973 book about the growth and misuse of presidential power especially under Presidents Johnson and Nixon
· the latter was coined by President Gerald Ford in an article in 1980 to describe the diminished power of the office under himself and President Jimmy Carter, as Congress passed measures to rein in presidential power, e.g. the War Powers Resolution (see answer to Questions 17 and 18 above), the Budget and Impoundment Control Act, the National Emergencies Act and the Intelligence Oversight Act
The relevance of the term ‘imperial presidency’ to the administrations of Bush and Obama should be analysed. The following points may be among those considered:

Many commentators revived the term ‘imperial presidency’ and applied it to George W. Bush’s administration. Vice President Cheney, influenced by advisers such as his Chief of Staff David Addington and Deputy Assistant Attorney General John Yoo, believed in the unitary executive theory and was determined to concentrate power in the hands of the presidency. The effects of this can be seen in:
· The increasing use of signing statements (see the answer to Question 8 above).
· The increasing use of executive orders, e.g. Executive Order 13233, issued in November 2001, restricting access to the papers of former presidents.

· The indefinite detention of ‘unlawful enemy combatants’ at Guantánamo Bay, hearings before military tribunals, the use of ‘enhanced interrogation techniques’ such as waterboarding, and of extraordinary rendition.

President Obama has also been accused of concentrating too much power in the hands of the Executive branch:

· He has continued to use signing statements, though in smaller numbers.

· He failed to fulfil his promise to close Guantánamo Bay within a year and has expanded the use of drones in counter-terrorism operations in Pakistan, Yemen and Somalia, admitting in May 2013 that four US citizens had been killed in such attacks.

· He has committed US troops to conflicts abroad without congressional approval, e.g. in Libya in 2011.

The movement of power from the states to the federal government under both presidents may also be considered (see answer to Question 16 above), as may the ineffectiveness of the War Powers Resolution (see answer to Question 18 above).

The relevance of the term ‘imperilled presidency’ to the administrations of Bush and Obama should be analysed. The following points may be among those considered:

· The Bush administration did seek and gain congressional approval for the military actions in Afghanistan and Iraq.

· The Supreme Court acted to check some of Bush’s abuses of executive power, e.g. ruling that Bush acted illegally in establishing military tribunals to try Guantánamo detainees without consulting Congress (Hamdan v Rumsfeld, 2006).
· The Supreme Court has also on occasions defied Obama’s wishes, e.g. striking down restrictions on campaign finance in Citizens United v FEC, 2010.
· Bush had considerable difficulty making progress with his domestic agenda after the Democrats won control of both Houses of Congress in the November 2006 mid-term elections, showing that Congress can check presidential power when there is the political will to do so.
· Obama has also had severe difficulties making progress with his domestic agenda against congressional opposition (e.g. it took a year to push the Affordable Care Act through Congress in 2009), has repeatedly reached deadlock with House leaders over budgetary matters and has had numerous appointments and laws blocked by filibusters in the Senate.
The answer should end with a conclusion, which may be that, despite the efforts of the Bush administration in particular to restore the imperial presidency, checks and balances remain in place and both Bush and Obama have found themselves reined in by the Supreme Court and by Congress.

Topic 4 
The US Supreme Court
Judicial review
1
(2 marks) Judicial review is the power of the US Supreme Court to strike down Acts of Congress or state laws or actions of the Executive branch, declaring them null and void because they are not in accordance with the US Constitution.
2
(5 marks) Through the power of judicial review, the US Supreme Court fulfils its role as the arbiter of the constitution. Although many of the Supreme Court’s cases deal with obscure legal questions of little interest to most Americans, a significant number deal with politically controversial issues. The power to strike down Acts of Congress or state laws gives the Supreme Court its political importance, because it often brings the Court into conflict with the other branches of government.

In such cases the Court can appear to be taking on a quasi-legislative role, because the implications of a judgement can be to declare illegal what was previously thought to be legal (or vice versa), a similar effect to an Act of Congress. Such cases can have huge political implications, such as striking down state laws that banned inter-racial marriage (Loving v Virginia, 1967), defending freedom of the press (New York Times v USA, 1971) or even deciding the result of a disputed presidential election (Bush v Gore, 2000).
3
(2 x 3 marks) 

Fisher v University of Texas, 2013: a white woman, Abigail Fisher, failed to secure a place at the University of Texas and sued because less well-qualified African Americans had been awarded places. The Court decided 7–1 to refer the case back to a lower court for judicial review for ‘strict scrutiny’ of the university’s admissions policy. (Justice Elena Kagan recused herself as she had worked on the case when she was President Obama’s Solicitor General.) Fisher was important because, although it represented a compromise and did not strike down affirmative action, it was widely thought that it would encourage further legal challenges to university admissions policies.
Gonzales v Carhart, 2007: the most significant case on abortion since Roe v Wade in 1973, this 5–4 majority upheld the constitutionality of the 2003 Partial-Birth Abortion Ban Act, which outlawed the intact dilation and extraction technique used in around 5,000 abortions in the USA each year.
Arizona Free Enterprise Club PAC v Bennett, 2011: a 5–4 decision striking down an Arizona state law which provided escalating matching funds to election candidates who accepted public financing. The court ruled that the law violated the First Amendment rights of candidates who entirely fund their own campaigns, on the grounds that their spending may be cancelled out by counterspeech paid for by the government. Following the ruling in Citizens United v FEC the previous year, this was a further setback for attempts to regulate campaign finance.
District of Columbia v Heller, 2007: in a 5–4 judgement, the Court struck down a Washington DC law prohibiting carrying a handgun without a licence, and requiring all lawful firearms to be kept unloaded and either disassembled or trigger locked, on the grounds that it violated the Second Amendment rights of individuals to bear arms. This wide interpretation of the Second Amendment was a blow to efforts to tighten gun control.
Roper v Simmons, 2005: a 5–4 ruling that it is unconstitutional to execute murderers who were under 18 when they committed their crimes. This ended the practice in 20 states and immediately reprieved 72 convicted criminals on ‘death row’.

Exam-style question
4
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate an understanding of the power of the Supreme Court to change public policy by striking down acts of Congress through the process of judicial review.

In addition, level 2 answers (7–10 marks) should provide some analysis of how influential the Supreme Court has been on public policy in recent years, with a few examples.

Level 3 answers (11–15 marks) should provide a clear and detailed analysis of how influential the Supreme Court has been on public policy in recent years, with a number of significant examples.

A number of examples from recent years (say since 2000) should be cited where a Supreme Court decision has changed public policy. This should not be merely a list of cases, but explain clearly and concisely the way in which each decision has influenced policy.

There are numerous examples, some of which are mentioned in answers to other questions, in which the Court has influenced public policy by striking down federal or state laws, but they might include:

· Gratz v Bollinger, 2003, and Fisher v University of Texas, 2013, limiting the application of affirmative action
· Citizens United v FEC, 2010, removing some restrictions on election campaign funding
· DC v Heller, 2007, and McDonald v Chicago, 2010, striking down gun control measures
· Shelby County v Holder, 2013, invalidating Section 4 of the 1965 Voting Rights Act
· Windsor v United States, 2013, striking down the Defense of Marriage Act 1996, opening the way for federal recognition of legally married gay couples
It could also be argued that the Supreme Court can influence public policy by upholding a controversial Act of Congress that has been challenged:

· Gonzalez v Carhart, 2007, upholding the Partial-Birth Abortion Ban Act
· ACA Cases, 2012, upholding President Obama’s healthcare reforms
A counter-argument could be that, on occasion, Congress has been able effectively to sidestep a Supreme Court ruling, e.g.:
· Ledbetter v Goodyear, 2007, was a ruling limiting the application of equal pay laws. Because this was a ruling on the meaning of a previous Act of Congress rather than of the constitution, Congress was able to reverse it by passing a further act, known as Lilly Ledbetter’s Equal Pay Act, strengthening the law on equal pay for women, signed into law by President Obama in 2009.

The answer should end with a short conclusion, which is likely to argue that the Supreme Court’s influence on public policy has indeed been extensive in recent years.

Exam-style question

5
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate an understanding of what amicus curiae briefs are and some knowledge of their role in the US Supreme Court.
In addition, level 2 answers (7–10 marks) should provide some analysis of how significant amicus curiae briefs are in the US Supreme Court, with a few examples.

Level 3 answers (11–15 marks) should provide a clear and detailed analysis of how significant amicus curiae briefs are in the US Supreme Court, with a number of appropriate examples.

Answers should begin by defining amicus curiae briefs, in similar terms to the first paragraph of the workbook text.

Arguments for the view that they are highly significant could include:

· Rule 37 of the Supreme Court encourages their submission.

· An amicus brief can help to influence the outcome in several ways:

· it may draw the attention of the justices to wider implications of their decision
· it offers an opportunity to put forward supplementary arguments, such as decisions from other countries or articles in scholarly journals that are not binding on the court, but may have some influence
· the support of a reputable organisation may help a party to a case who does not himself carry much credibility, particularly if the organisation has proven expertise
· Their use has been increasing: the percentage of Supreme Court cases in which amicus briefs were filed increased from 23% between 1946 and 1955 to 93% in 2010–11, while the average number of amicus briefs per case has soared from fewer than 1 in 1946–55 to 9 in 2010–11.

· High-profile cases attract many more amicus briefs; e.g. over 100 were submitted in Gratz v Bollinger and Grutter v Bollinger, 2003; 136 were submitted in ACA Cases, 2012.

· Justices frequently quote from amicus briefs in their opinions: the Grutter v Bollinger ‘military brief’ cited in the workbook is an excellent example.

A balanced answer will point out that there are limitations to the significance of amicus briefs: some Justices such as Antonin Scalia quote from them infrequently and claim not to be greatly influenced by them.

Answers should end with a short conclusion.

Composition of the Supreme Court

6
(2 marks) When a vacancy occurs in the Supreme Court through the retirement or death of an existing justice, the president nominates a replacement, who is rated by the American Bar Association as either ‘Well qualified’, ‘Qualified’ or ‘Questionable’. The nominee is then extensively questioned and voted on by the Senate Judicial Committee, and finally debated and voted on by the whole Senate.
7
(2 marks) This is a classic example of the checks and balances that the Founding Fathers built into the US Constitution. If the president alone could appoint justices, he could misuse this power to put friends or political allies on the Supreme Court. Similarly, if the Senate alone had this power, the majority party could appoint one of their own members. Either way, the independence of the judicial branch would be compromised.

8
(2 x 4 marks) 
Robert Bork was nominated by President Reagan in 1987. His very conservative ‘originalist’ views and previous work in the Nixon White House provoked widespread opposition from many quarters, including Senator Edward Kennedy and the American Civil Liberties Union. The Senate voted 42–58 to reject his nomination.

Clarence Thomas was nominated by President George H. W. Bush in 1991. His nomination hearings were notable for accusations of sexual harassment from a female former colleague. Despite only being rated as ‘Qualified’ by the ABA, Thomas was confirmed 52–48 by the Senate, becoming only the second African American to sit on the Supreme Court.

Ruth Bader Ginsburg was nominated by President Clinton in 1993. A well-known campaigner on women’s rights, she sailed through the Judicial Committee hearings and was confirmed 96–3, becoming only the second female Supreme Court justice.

John Roberts was originally nominated by President George W. Bush to replace Sandra Day O’Connor on her retirement in 2005 but, when William Rehnquist died on 5 September 2005, Bush nominated Roberts as Chief Justice instead. He was confirmed 78–22.

Harriet Miers was nominated by President George W. Bush for the vacancy caused by Sandra Day O’Connor’s retirement. Miers, who had been Bush’s personal legal adviser in Texas, had no judicial experience and her nomination was greeted with ridicule, even among Republicans. Her ABA rating was ‘Questionable’ and she wisely withdrew before facing the Judicial Committee.

Samuel Alito was nominated by President George W. Bush after Miers’ withdrawal. Though better qualified than Miers, Alito was a controversial choice as he was more conservative than the swing justice, O’Connor, he was replacing. He was confirmed by the fairly small margin of 58–42.

Sonya Sotomayor was President Barack Obama’s first nomination to the Supreme Court in 2009, when David Souter announced his decision to retire. Sotomayor, though still relatively young, had extensive experience in the Court of Appeals. She secured confirmation by 68–31 and became the first Hispanic Supreme Court justice.
Elena Kagan was nominated by President Obama to replace the long-serving John Paul Stevens in 2010. Kagan had never sat as a judge in a lower court, but as a former clerk to Justice Thurgood Marshall, a former Dean of Harvard University Law School and Solicitor-General in Obama’s administration, she had an impressive CV and an excellent legal mind. She was confirmed 63–37.

9
(3 marks) On the one hand, Senator Obama admits that Roberts has the legal qualifications and experience to be an excellent Chief Justice. He is also impressed with the way Roberts handled himself during his confirmation hearings and in a meeting with Obama. He does not doubt Roberts’s qualifications for the job.
On the other hand, Obama has political reasons for opposing the nomination, as Roberts has worked for a Republican administration and his record suggests that he holds views about race and women’s rights that conflict with Obama’s own.

Ultimately, Obama puts political considerations above Roberts’ legal qualifications and announces his decision to oppose the nomination.

10
(2 marks) Obama admits that Roberts is very well-qualified for the Supreme Court and that his reasons for voting against him are purely political. Obama is a Democrat and opposes Roberts because his record suggests that he is sympathetic to Republican views.

On the other hand, Obama is only one senator and his speech in itself provides only one source for the increasing politicisation of the process.

11
(2 marks) By opposing Roberts’ confirmation for political reasons, while admitting that he was well qualified, Obama was offering a hostage to fortune. Once Obama had become president, Republican senators had a perfect excuse to oppose his nominations to the Supreme Court for political reasons, however well qualified the nominees.

Exam-style questions
12
(15 marks) Higher level 1 answers (5–6 marks) should demonstrate a general understanding of the political nature of appointments to the US Supreme Court.
In addition, level 2 answers (7–10 marks) should provide some analysis of why appointments to the US Supreme Court are often politically controversial, with a few examples.

Level 3 answers (11–15 marks) should both analyse general reasons why the appointment process has become more politicised and examine some specific examples of appointments, explaining why they have been controversial.

General reasons why the appointment process has become more politicised could include: 

· The Supreme Court’s power to shape public policy in controversial areas (e.g. campaign finance: Citizens United v FEC; abortion: Gonzalez v Carhart; healthcare: ACA Cases; affirmative action: Fisher v University of Texas; gay marriage: Windsor v United States).

· The general polarisation of US politics.

· The fine balance between liberal and conservative justices on the court and the possibility that a new appointment may change this balance.

· Increased life expectancy and the likelihood that justices may serve for three decades once appointed (e.g. Stevens 1975–2010; Scalia 1986–present).

· A succession of presidents making the nominations (Clinton, Bush, Obama) have been seen as divisive, polarising figures.

Specific examples of politically controversial appointments could include:

· Clarence Thomas: because of doubts about his qualifications and the allegations of sexual harassment that surfaced during his Judicial Committee hearing.

· Harriet Miers: because of her personal ties to President Bush, her lack of judicial experience and her ‘Questionable’ ABA rating.

· Samuel Alito: because he was clearly more conservative than the swing justice, Sandra Day O’Connor, he was replacing and hence his appointment affected the political balance on the Court.

· Elena Kagan: because she had never sat as a judge in a lower court.

Answers should clearly demonstrate a familiarity with the appointment process and with specific recent appointments, and should end with a short conclusion.

13
 (15 marks) Higher level 1 answers (5–6 marks) should demonstrate a general understanding of the independence of Supreme Court justices.
In addition, level 2 answers (7–10 marks) should demonstrate understanding of some of the ways in which the independence of Supreme Court justices is safeguarded and some analysis of the effectiveness of these measures.

Level 3 answers (11–15 marks) should demonstrate a good understanding of the ways in which the independence of Supreme Court justices is safeguarded and a clear analysis of the effectiveness of these measures, with a number of specific examples.

Answers should first of all explain the ways in which the independence of Supreme Court Justices is safeguarded. These include:

· The confirmation process allows for extensive scrutiny of nominees through hearings before the Senate Judicial Committee, which is intended to establish that they are well-qualified and impartial judges.

· Once appointed, justices remain for life or until they choose to retire, so they are not accountable to the president who nominated them.

· Unlike politicians, they never have to face re-election, so can make decisions without fearing adverse public reactions.

· The constitution allows for the impeachment of Supreme Court justices, which could take place if, for example, a justice was found to have taken bribes.

Answers should then assess how effective these measures are. Possible arguments that they are effective include:

· There are examples of nominees who have been rejected by the Senate (e.g. Robert Bork, 1987) or who have withdrawn in the face of widespread opposition (e.g. Harriet Miers, 2005), demonstrating that the confirmation process is rigorous.

· Justices do not always turn out how the presidents who nominated them expected, showing that they are genuinely independent (e.g. Earl Warren — Eisenhower; John Paul Stevens — Ford; David Souter — G. H. W. Bush).

· The fact that impeachment is extremely difficult (no Supreme Court justice has ever been successfully impeached) means that in practice it is impossible to remove justices, guaranteeing their independence.

On the other hand, arguments that they are not entirely effective could include:

· In some controversial cases, such as Bush v Gore, 2000, some justices can appear to be favouring the party of the president to whom they owe their place on the Court.

· The fact that no Supreme Court justice has ever been successfully impeached could be taken to indicate that this is not a very effective check.

Having looked at both sides of this debate, answers should reach a reasoned conclusion.

Judicial interpretation

14
(3marks) When the power of judicial review is used sparingly and when the Court is cautious in deciding which cases to hear, this is called ‘judicial restraint’ and is broadly favoured by ‘strict constructionists’, who see the Court’s role as to interpret the Constitution in a literal, strict or conservative manner.
15
(3 marks) When the power of judicial review is used frequently and assertively, this is labelled ‘judicial activism’, broadly favoured by ‘loose constructionists’. A period of judicial activism (such as 1953–69) tends to be marked by frequent overriding by the Supreme Court of state or federal laws and/or reversals of the Court’s own precedents.
16
(2 x 4 marks)

Brown v Board of Education, 1954 and 1955: a unanimous ruling that overturned the ‘separate but equal’ principle established by Plessy v Ferguson in 1896 and declared segregation in schools to be unconstitutional. The court ruled separately in 1955 on how the decision should be applied ‘…with all deliberate speed’.
Browder v Gayle, 1956: while the Montgomery bus boycott was in progress, following the arrest of Rosa Parks, the NAACP took the issue to the Supreme Court, which ruled that segregation of bus transportation was unconstitutional.
Miranda v Arizona, 1966: in a case brought by a small-time criminal, Ernesto Miranda, the court required that accused persons must be informed of their constitutional rights when arrested. These include the right to remain silent and the right to legal representation. Because of this case, they have become known as ‘Miranda rights’.
Swann v Charlotte-Mecklenburg, 1971: a unanimous ruling that bussing of pupils from one area of a city to a school in another to promote a better racial mix in schools was constitutional.
Roe v Wade, 1973: a crucial 7–2 ruling that abortion was legal. The court ruled that a woman has a right to abortion until the foetus is ‘viable’, which it defined as being ‘potentially able to live outside the mother’s womb, albeit with artificial aid’. This was seen as a victory for women’s liberation and ignited the debate about abortion that continues today.
17
(3 marks) A swing justice is one who holds the balance between two opposing and equal groups on the Supreme Court. They sometimes side with one group and sometimes with the other, so effectively control the outcome of cases and indeed the whole direction of the court. They tend to be in the majority in a high proportion of cases. Examples have included Sandra Day O’Connor (1981–2006) and Anthony Kennedy (1988–present).
18
(3 marks) Although justices have differing judicial views and the differences between them can often appear political, this is partly the effect of media publicity, which tends to focus on the most controversial cases and 5–4 decisions, ignoring the large number of cases based on complex legal technicalities or which are decided unanimously. Justices differ from politicians in that they do not openly belong to political parties, do not campaign for votes and are not subject to re-election.

The Roberts Court

19
(4 marks) Presidents like to appoint justices who share their judicial and political outlook and, looking at the current Supreme Court, there is clearly a close correlation between the judicial beliefs of justices and the party of the president who nominated them: conservative justices were nominated by Republican presidents and liberal justices by Democratic presidents. However, justices are not answerable to the presidents who nominated them, and historically there have been examples of justices whose philosophy turned out to be very different from what the president expected. Two of the more liberal justices of the past two decades, John Paul Stevens (1975–2010) and David Souter (1990–2009), were nominated by Republican presidents (Gerald Ford and George H. W. Bush respectively).
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(4 marks) There have been four appointments to the Supreme Court since 2005, the most important of which was the appointment of John Roberts as Chief Justice. He replaced William Rehnquist and his judicial philosophy is similarly conservative, although in his appointment hearings he stressed his respect for precedent. Commentators have argued about the extent to which Roberts has led the court in a conservative direction.

Also significant was the appointment of Samuel Alito in 2006. He is widely regarded as more conservative than the swing justice he replaced, Sandra Day O’Connor, and so his appointment represented a significant shift rightwards.
President Obama’s nominations of Sonya Sotomayor (2009) and Elena Kagan (2010) increased the representation of women on the court to a record three. However, these appointments did not change the ideological balance on the court, as both replaced justices with similar philosophies, though the rejuvenation of the court’s liberal wing was significant.
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(6 x 3 marks)

	Case
	Issue at stake
	Verdict liberal or conservative?

	Hamdan v Rumsfeld (2006) 
	Executive power: 5–3 decision that President Bush acted illegally in establishing military tribunals to try Guantánamo detainees without consulting Congress.
	Liberal

	Ledbetter v Goodyear (2007)
	Women’s rights: the Court ruled that a 180-day time limit on complaints about alleged breaches of equal pay for women was constitutional.
	Conservative

	Ricci v DeStefano (2009)
	Racial issues: white fire fighters in New Haven, Connecticut, had passed a test for officer positions, but were denied promotion because the city abandoned the test results after only two Hispanics and no African Americans passed. The court ruled 5–4 that the fire fighters had been the victims of discrimination.
	Conservative

	McDonald v Chicago (2010) 
	Gun control: in a 5–4 judgement, the court ruled that state laws restricting firearms were unconstitutional.
	Conservative

	Arizona v USA (2012)
	Immigration: the court struck down three out of four provisions of Arizona state law SB1070, a draconian measure against undocumented immigrants.
	Liberal

	Windsor v United States (2013)
	Gay marriage: 5–4 ruling striking down the Defense of Marriage Act 1996, which defined marriage as a union between a man and a woman, opening the way for federal recognition of legally married gay couples.
	Liberal


Exam-style questions
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(45 marks) Higher level 1 answers (14–17 marks) should demonstrate a general understanding of the political importance of the Supreme Court.
In addition, level 2 answers (18–33 marks) should state some arguments for the view that the court has become excessively political and some arguments that it remains essentially a judicial institution, with some examples and a conclusion.

Level 3 answers (34–45 marks) should explain arguments for the view that the court has become excessively political and arguments that it remains essentially a judicial institution, illustrating both with plenty of examples and reaching a clearly-argued conclusion.

Answers need to look at both sides of the question: a sound approach would be first to state the case for saying that the court has become more political in recent years, that this has been excessive and that this has been to the detriment of its judicial function then, second, to examine the counterargument that despite the political nature of some of the cases it hears, the court remains essentially a judicial institution.

Arguments for the view that it has become excessively political could include:

· The court’s power to strike down Acts of Congress or state laws inevitably gives it political importance, because this power often brings the court into conflict with the other branches of government. President Obama’s direct criticism of the Supreme Court in his 2010 State of the Union address is an example of this.

· Many of the cases it hears are of a political nature. In recent years the Supreme Court has made decisions of great political importance in a range of areas, such as affirmative action (e.g. Gratz v Bollinger, 2003, and Fisher v University of Texas, 2013), abortion (e.g. Gonzales v Carhart, 2007), campaign funding (e.g. Arizona Free Enterprise Club PAC v Bennett, 2011), gun control (e.g. District of Columbia v Heller, 2007), the death penalty (e.g. Roper v Simmons, 2005), healthcare (e.g. ACA Cases, 2012), immigration (e.g. Arizona v USA, 2012), gay marriage (e.g. Windsor v United States, 2013, and Hollingsworth v Perry, 2013) and deciding the result of a disputed presidential election (Bush v Gore, 2000).
· The confirmation process for Supreme Court justices is highly political: Senate confirmation hearings have increasingly divided along party lines, as shown by examples such as Clarence Thomas, John Roberts, Samuel Alito and Elena Kagan.

· The court has overturned precedents of only a few years’ standing. Examples: Citizens United v FEC, 2010 overturned the court’s decision on campaign funding in FEC v Beaumont, 2003; Atkins v Virginia, 2002 overturned the decision on capital punishment in Penry v Lynaugh, 1989.

· The increasing use of amicus curiae briefs demonstrates that interest groups view the court as highly political.

Arguments that, despite the political nature of some of the cases it hears, the court remains essentially a judicial institution could include:

· Case law and precedent (stare decisis) still constrain its rulings.
· Appointed for life, justices are neutral, independent and not accountable through any electoral process.
· Although high-profile cases involving controversial political issues dominate media coverage, many decisions are determined by technical and legal considerations.
· Although the court often appears to be bitterly divided between liberal and conservative blocs, the reality is more complex. For example, in the 2011–12 session, ‘liberal’ Elena Kagan voted the same way as ‘conservative’ Samuel Alito in 65% of cases, and even Ruth Bader Ginsburg, generally regarded as the most liberal of the current justices, voted the same way as arch-originalist Antonin Scalia in 47% of cases.
· Justices do not see themselves as ‘politicians in robes’ and are able to distinguish between personal inclination and their duty to the law.
A balanced answer will be able to see that there is merit on both sides of this argument, and may perhaps conclude that the Supreme Court has become more political in recent years, but that this has not necessarily been to the detriment of its judicial function.
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(45 marks) Higher level 1 answers (14–17 marks) should demonstrate a general understanding of the powers of Congress and of the Supreme Court.
In addition, level 2 answers (18–33 marks) should demonstrate a reasonable understanding of the powers of Congress and of the Supreme Court, and make some comparison between them, with a clear conclusion.

Level 3 answers (34–45 marks) should not merely describe the powers of one, then the other, with a conclusion saying which is more powerful, but should be genuinely comparative throughout and reach a clearly-argued conclusion.
A good approach would be to list different kinds of powers and compare to what extent each of the two institutions has them. The following table offers a framework to do this:

	Power
	Congress
	Supreme Court

	Initiate legislation
	Yes: bills can originate in either House of Congress.
	No: can only react to cases brought to it.

	Strike down legislation
	In effect, yes: can abolish or amend any federal law by passing a new Act.
	Yes: can declare any federal or state law unconstitutional.

	Overrule the executive branch
	Can override presidential veto with a two-thirds majority of both Houses, though this can be difficult to achieve.
	Yes

	Overrule the legislative branch
	
	Yes

	Overrule the judicial branch
	Yes, but only by passing a constitutional amendment, which requires a two-thirds majority of both Houses, and ratification by ¾ of the states — extremely difficult to achieve.
	

	Purse powers
	Yes: has power to approve or reject annual budget.
	No

	Confirm appointments
	Senate can confirm judicial and executive appointments.
	No

	Approve treaties
	Senate can do this.
	No

	Enforce its own decisions
	To an extent, although the Executive branch is responsible for implementation of laws.
	No

	Impeachment
	Yes: can impeach president or Supreme Court Justices, but attempts to do this have been rare and have never been successful.
	No, although its rulings have both doomed presidents (Nixon, 1974) and anointed them (G. W. Bush, 2000).

	Amend constitution
	Requires a two-thirds majority of both Houses, and ratification by ¾ of the states.
	No, but rulings can effectively reinterpret and update its meaning.

	Can face legislative gridlock
	Yes, particularly if president and Congress are controlled by different parties.
	No

	Members can be removed
	Yes; they face re-election every two years (House) or six years (Senate).
	Effectively, no; appointed for life; can be removed only by impeachment, which has never been done successfully.

	Has democratic legitimacy
	Yes
	Only indirectly.

	Has high approval ratings
	Generally, Congress as a whole has had very low approval ratings in recent years.
	Generally, has had high approval ratings in recent years.


Conclusion: it is up to you to decide your conclusion and justify it, although the fact that the Congress has purse powers and that the Supreme Court is essentially reactive, rather than proactive, would convince many that ultimately Congress is the more powerful of the two. 
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